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"IHES, M4 H2E

Askel AWE BAE AT & A7 UHAN ARE FAIYY P
A, FAS FAW) o8 THHT Atk FALS 23U 2 SHAAVL
AR YL 3ol HASAL AT AFH fUA 2L FRe A
°2 o) AAEAH #AE Aol A= R0E TeEIE BT BN T
g2 4AAL BACEA 5Y4S 7 4ADF AWCZA Aol
o Yude FAHT UdE $YU DAHE 9QH Aolg 7T Yo,
283 SAoI9Y) PEA} WA AAL AT AT Bolok ¢ Holnk

FA0 © 234 §AU, ALY FEAYY, FAo|YH, AdBA, A
A9 oy

1. M2

A FAAS I 7198 EvPE o499 & (exceptio doli) oA #-2H
sl=dl, ofelel e Uubd otolo] 8 (exceptio doli praesentis) 3 543
ote}o] 34 (exceptio doli praeteriti) 2.2 WyolAtD &M E4£38 ot 9
A A7 29 9] He HEAAY LA o] G2 PFIAT
A s 4o S FAY F JUs AR Al U3 gHE d=E &
T AT, 3 oo yhated UukA ofele] WS WEN L AYEA Y
Fou I oAt Rty wdg AL, WEHo] A} yF ¥
2l3te] FIolA Fog doPdy S TEoH), o]F R, ‘e WAL AE
A& A(rerentio) o1A HEEFH AAL A AL oPUATED ZopolM &

o

oX

1) Jors-Kunkel-Wenger, Romisches Recht, 1987, S. 372.

2) Kaser, Rémisches Recht, 1987, S. 158,

3) 4% Aoy dHE A2 des YA "Ehd Bl 4R Ao YA A
o] obd 9ol (si in ea re nihil dolo malo AiAi factum sit),olghs 78 AHg3txoh

4) Webel, Die Einrede des nichterfullten Vertrages des $320 Abs. I Satz [ BGB. und das
Zuruckbehaltungsrecht des §273 Abs. I BGB(Univ. Breslau. 1933. S. 3.

5 IAE "EAY,, YA 2002 518,



ZgA QIgoMe) RXAMT| B8 &1

AEABU) ABSE 29 G I FAE QAL 44 ARAZ
gou Tt 49UE AEY A% ARAE WS 4BLL 94X B
FAE 4 Aoke 402 A FAE FL YAL oD oA 2o}
Wael otole) W E= dEAZAL JohgAlN AT AV FHA
333% 2989 4X2Y F oM PRoz wARAEY, TFANYH
Qo] A9 AL, TTOAYWREY YLV, 292D, 2 2
We Fae) A AHATY 5U DS #APL FUNY A= ot
ste] ZESE dolt ATAAL(SY ABE, A4Z), TFA Ny
2ope £22 97 Rz AT 292 VAL 42D 93 ¥AAD
o2 7T UHANATY AHZ, ABE)Y $7 UPL 292 9
Y3 2ol $AU¢ SYUY YRBVOE TART Yok, A A FelA
29 % BuBUCIAL A9 WEL M A ¥ & Utk
el NE FAAATA BHY ZehdA AT JHg AT ¥ %
Qe ZRxel 444 43 42 22T BAY AAIRE TFANZ @

o)

6) Zebgolde Adele) Azt 3 v E38E 7T 5 AW W) FAE 8 A
3 FYY FPo|UTL AN, T YoE FEA o tf 3t *Jér-iﬂ’&‘ﬂl e gaH E=
fFAul g A& M9 FHAe 1 W4 48 TS WA IRE /FAL F AU
(Paulu.GaiD53. 38: 39), A& Aol 71¢ 4 718 7}1}"132*‘-?-@1 et F¥o] 7}
Ao thate] M &S A& AT KAl AFHATT FHFEF, "HAAY vl
272249 iﬂi’_-\Jr A7 AZBA", "HEYRY AZA(RNERAZEGEER)..
1988, 3989).

Z2o|MYNFERY S FAQo] B FLHA #BL H22 F Y2E AW ANF A
536 olstolld ‘FXWel BBt EAZ XYL FHHEN FALE "HA DY
HA7E Ao golge) 2EE dzba) 1 WS 2AE £ dE Aoz Hes
(Y A536%), frXdol ARHE AW EY I AA S Bt Y RolAg H#
2ol A9 2A7 € FAEZRE AP Aojojor It AT AT A5H=E). I
Hut o] RAFL EJH AFE RT Aol YoM FH9 A=EE Y7E F 3UE 21132}
o fates YHHL2 FAIE FAY F AATRCE A5462) T FrH(FRF, e
4019),

oA, "FXH YoM AP ERE Alojo AAAA E AU E/HEA B
T, A203, FAwA AT, 2009. 2. 2772,

ey “H3A APRAoZNY AP Bt "PEAT,, A48 H2E, FAAGE
[ T4, 2008, 2. 2219,

0) o1&, "TIUVYE(ERY),, FFAL 2004, 702%.
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"R, H4E H2E

Lo

o olE B3t 2589 FAAAEY Ad YA 1 HH9 HHS o
A #ok teAE AESH.

r

Il g2 QoM FRIAS HE HE

L #2139 133 432

1804 4PE ZF2UHALID L 21 (droit de rétention) ol B3t F
dHQ #4E FIL YA d2H12 YAAA FAA(droit de rétention) o2t
T BES AMESL A &
3HA FEThld ol WA Tkl TIYAe] fAW ALE 71 2o
A AFA Hn ddhd) gt AEHA Ao A5 HAE e 47t
A QY A=E AZss FHae A2 R 29 22 dYY EHE FY
A7le @8 A4S 7HRZ AReY HAHFARY NEE A &

UTh1D & xgA FAAFLZ viofol ojAM wiFdo] HEE AFHA %=

ROR
|o

re

11) Zg2 9HA AF olde TN AR Lo tjs) M= Brissaud, Manuel d'histoire
dudroit priivé, 1908, p. 542 ets: Lepointe et Monier, Les obligstions en droit ramain et
dans T'ancien droit francais, 1954, p. 247 et s: Cassin, infra, p. 34 et s. 2rPdel} glo1A
retentiool]l #3F 2 MY ATEAM Birge, Retentio im romischen Sachen-und
Obligationsrecht, 19797} g1t}

12) ool ate) NI “FAPe) AQLASZAM EAF AU ADBA", "ANIHDTF,
A213 AE, FFANEES], 2004, 137HAMN = FXWe] 2P 5UH FHL FA ¥
A o]fZ Bobes= Code Civile] 712A17F AA|Ho|X 448 o2& F%3)7] Buje 1A
A AL LA TR F Aol Avky 302w (Bobes Le cas dapplication droit de
rétention. 1913, p.67). Marty et Raynaudt TR &AIEe] o] AL gt Qut3y o2&
Axez gutte AAAE 3 tHMarty et Raynaud, Droit Civil, t. II. 3, 1971. p. 13,
n' 17)3 3k

13) EY43 #AL FA 44 o|F 24, Bobest Code Civile) YEA7F HAlHo|z 4
H o2& FH37) BRues FAHY HFS LA A & A 83 ok (Bobes, Le
casd’ application & droit de rétention, 1913, p. 67). &% Marty et Raynaud, Droit Civil,
t. I, 3 1971, p. 13, n" 17)

14) =g gy A4 AT Fetds AFu), "FAIA T B3 AF-FAlo R
AHe HE9g9y FAE FAHLZ" ydEy dgy A=, 2003, 145~183%.
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A QoML RAAMEO H# &1

Al de WEAdA 78S fdd FA &2 o)} FHES

& gart grhAllel2R) & T M MEZXTOAN FRAEATNE
AL Atk F JASL ZFAUPALY 3o A e olHF A
AR FAAF B8 #4E deF Zo] BRI AA, FHFAH
S 2N FAA(A2082%)F FFAA(AM2087F) 00 oMY F-FiEe "ITZ]7]'
Rt A, MARAALEA AYe a32M AAH Ao hFE 97)
of &= 7HE wFde HIAF7AY vEdYy wﬂi(ﬂllGlZE&, Al

15) H2(2006'd 3¥) Z2uiel AAe st FEE] JLHAEH, AN FF
< =YY Ao A ¢3 I ERY FE #F F A2286 HXA(droit de
retentlon)°ﬂ ¢ JEFA e A48T e J!r-°l‘:} J%QF Ba - o) dA
2 ¥y == 4339 A&A(connexite)oll B 71EE AT A= o, @A 3
74219 fAPo| AAHE= APATE #AHSHT Utk é. OAPe) HAZAA B= g&
oM FRES dARY e AW, @%Z"_Ql AZRE A e AgeZRH
APo) EAHT UAE A4 AAA, QRS BIAY oo LA A9 HIAE /A
do] JAFsE AR FrEAAHER A1), olow AR %]42 FHE Ao
A 2E3gT 72 U(EZ A28, {1l FRAAS B EAA B2 d=
B3 =oef FAEE Hov e 7t A PAULH, £AAY 7H‘é’°]‘4 g3 A4l
B o239 =ou I 24 ¥ &3 Bl -3 - gl TA Fe A
2t & 4 Ut} (Philippe Simler, Commentarie de l'ordonnance n'2006-346 relative aux
surete, Dispositions genele livre IV nouveau du Code civil, Rev. de Droit Bancaire et
Financier, Mai-juin, 2006, p. 55).

16) 2 449 WL B3 oSy 2ok ZFA oy Al6l2E : lEgE wdel e
AEEA oy, wigelel thate A BINEE AR ol Aol oiuf] EXHES
Axg o7 el A1613ZE : EAL vl disld EVFS HAFP FHolk
o} F ofEQle] HatstAY ANEEFAAE oM dFE FLE I HEel e
dol= uiufe) EFHES AEY 9Tt gith o o) e ozt 7)ghf el tha
AR BEE @ oz J8iskA ohsitl 1']16737l ® @:“ﬂeﬁi a3t} st vl
2L FE tiF ol viviu) &3} AFsA XEH Ful, WY A & EXsES
SN ZFfele 2 Frtge) HY QM 1 FrhEE E‘}%ﬁ}ﬂ"k S}, jEQE o]
3 BE YR E o) g Foolt Eaﬁ'a HEY + Ut @ AL %“ﬂ%‘lm k-3
o oty I RFAHS B ol viglo] B FAAY BE 2 AgR
% HEEY olg FHEEY %DHEQM o%‘?} it utel ol ""a‘ 4 Agdo]

257 Aol AFEEN A0 Frojol gt} tlE9 w4y $4gle] AFAF Idd
2}749* olg)sjeio} g}, 7«l]17497* DYgARelE ?Jtﬂ?lii-‘i’-ﬁi ool A Y &l
AL AFUAY YU 2Ry AFeR] B A = ARL FASERE ol A
FEE Afoll? g e HE F Ak ?*1119487L : —’F—i]°J° YR &ty AFEeE F
AE ZE HAZL g GriA JAES /AY F Ach(o)d T, "FAAY AYLD
Sz ARA”, "FAYA, A2, AU AAAATA, 2004, 8. 109, F21) A
A8)



"THYR, HAEH H2&

1613x2) 3 EujAPALA S wfRle] KAA(ALE73R), FAAY KA A
1948%), FE€AFE EXNAFAY FAAA5ZR) Fol TRtk AA,
ARG Af Aol AdAAE Qo AdF EAold A-@BFAL 9
T A%t (o] Afex PARFAAoEgL £d)). B9 ARE 71EE
A9 FAAD(ATE), &F - FAEY A FAA(A22802) 5ol IR
o]t} 17)

ol ZyPATIYo] FAAL TYHCE FAHA 94X MEFHoz 73
3 Az FAHY A9 XA A F EFZ HEdsH FAo|ge 7
WY YFo g Holol st A (FH A5453 A 16123 A 16133 A 16732 -
A19482) o} AP} Eo] AAFAZ AAHE AL FX¥EE SYH d=2
Bolol 3l A (FY AST0Z-A8ETZ-A2280R)E Ut Ho] xg
2 4 B e Yuby Asjo|th

Zgro g4 2 FEle IS Ao FEARALE BA ¢y @y
B0z mopsty glom, ol fAHe]l AYE F sle AP EHe=
FH AFFoz B A 149 AR AU Y HAwew 7
B3y o

olg|g AHA MNEL FHo|E & FYAIZ 27 (Rene Cassin) ol &
Aol o3 HH AW BF AHVOEZ 0|93} Holx AHzls FAlo|HAL
2 3l AXEeZ EAHY A9 ARE BF ARBAN de FXL,
FAE YA AW BA e fXdelgy gtk B APBAG slE ilH‘_
< g8y EE fYule ARATAG EA4A A7 &g wpdATA
e, WA AFBA Qe AAL A L FAY e EAY J
TG FEIE UM A AJLEZAM AW THEAGNN A7 BEA
T4, AREBEAY AR Td 5 T O3y 24 Ad g3 A

e ox o)’.. rlllo

17) Colin/Capitant, Cours elementaire de droit civil francais, t. II, 1953, no. 1478.

18) MRE, "BEMEHINL ) 2E3F0EME”, "TAk,, BFRAGEE, FLEM, 1990, 129[.

19) 73, "S- Azl oM KA PAlel B PRHF A", FolhEy Y
uhaleHy] =&, 2010, 1339,

0) G4, "FAPY ZFAA", "AMPEAT, A7TA A1z, F=A2HE 3], 2000, 859,
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YA Dol FAARC 28t 42

o Hedl dfME ZFE UPSIME o] oA gD

ol2{g ZFATIYAMY FAA 5 & A=A FLF Mgl o
d, /ol A AL Yehde FUALEAM 1 Ko FA0IY
ol WEH AgE HAA YL FLAY FAEE JHAEA
Mo AY ALE e FYUUY FRe W AolE HAFL
At 1Y frAdE EULE #ASE e H T A<t ¢ WS o
2 32 5U-29204F A d¥e] ARG E 238 T3~
o - S B2 Aojgde AR E YD

2. XA /gl A% 29 AAAAY

7 2UEW Sgolde) HA9) 4%

(1) AgA

ZZ2E WEAde] AYH A AFYAAEY olEF A4S BHoE 3§
A FHYFA7E FAHUL T AT 3AHo|EL WALE 3o {FAAS
Wyt o8] PAIALE #AE olYde FAsoF frh= Yol TR
Aot o] Ho HEAR] ZF(Lauwrent)o) WHEH F2AY EAAS BES
FAHL, A3 e APHE APHA orn, ddHA AH2A F4H
ATk F FFAEUY BT B WY ATERE FHFATANT &

—_—

) BRAAE SAAE BH AQBA) A% A FAcIRFEAe Fgo) Hrhslo)
Aokel RE-HA AT B W ohlel BYA ARAd UIHE Tgo] Bee Ao
o ARME EASFE AT HE WY, O FHAME SAlolRe) PUAY J4E o
As 23%e) dH Ade) BRse] FNW] FHL FU AUTHEER, IAEE,
1149),

22) 7%, "HAAS 4P 2 1KY, el ARASA, YA, 1087, 277 AEH,
“$ A7 ol WABLAA", WA, A0 A0E(18435), WA, 1965, 419 )3,

23) $2 FELYRIAAA AAFBE VANAALY Hedl B FEAsN BARS
W7oz Jsd 25 A¥s: AAFE AdsL AT, AT Adso) YA ¥
onl, £8Y £ AAANAANA WA + UE AL A5As)A A5 T e} A
& 2BHES su YCHCIARBA, ALY AA(1),, 2002 11390),

24) ZF2AYRALY) FNAH SAllRFUAL PRsE o|Bolch,
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"IHYS, H4E H2E

Az =5, dAe A2 e FAVAIIR)) FANE FAE
QU ATE RAHT YokT AFHT, BSol BhEAS F313(A1612
Z)E A5l dashs A AssA gom, 424 Auge AR
S AT BY Y= ARE A TEsE AGDAAE HAZ s TR
Nzsted AR Rl Wk Wb ABRSAE WEe e o4TE
o AL ofd HEAE AIASA e TAS FAE F Yo
LA delt FHRG Hojum IRS AWM Uty @k ols
of WS FHe FHHE AVLS ANHOT WRA AGYAR o
o Aol sl §AAY HPo] MAE A7} drks AL AT 9
L AASR ga) Ado] FHIE AelE FNDE AT ek 27
ol ABAE I VAW SeUA UL AH AR AERHL
A7 = HEo T A=A} 2|l Z(Larombiere) &= AFAI 2kl U
q BN AAZABIZ) Y A9 FALS SYHT AAS G AAR
BE Fust Ao] B HAAY YRAE AT UL oS WorE

2829 Z(Aubry et Rau)el 9 ZIAME FAA AR YHE

om 85 o

£ H

£ W

25) o7 Lauwrent2 HEA A FAtate)e] Al thaledr fAWe) HFo] vlXE 47t
AthE e UAEHT Stk ANZ oAy Hite] Zfol oM, izl f2Fo| o
£919] MAAe] N3 A (M1613%) 0|2, EAE ujufAlete) A GAR vy
fRYeZ vzl AFUR sz o] HEshA1673R). Ly o] Afd=
fA1He] A3Ape]} &Y = e Edolzts Aol ofyal, A1613Z0 YdMe dEE
AEEA] g 3 oieEdy AFFL HAEHE ol O YuldA izl ZARLRA
S HF3E Aol g A1673Z JAAME W7 iAo A 27 AE) oy
o] glE # dAls 2ARY I WEd miFdE ZARAFAE 7T ke A o]
ZARL{A(=EH)o] A3 sl Ao Mg o)g) 7o AMPEL dFH
BHEE BAHY glon, I 4XY MEE Bdd RoZA NN dY AelE X3l
%) eksteh,

26) AL o)2F HAFY(FFNY ) e thee FAM vt F YA A1244
ZE dAS A%l AR AL AzEte), AR WA Y Fo/FgE o5}
E Ro] AMuBdA AASHT, o|RNE AR 3o IEHFE T A{A7L HAE LS
g7z #2e YL A7)gle Ao AFETE Aotk EAZ ALY sl A
Eqdd & sjdo] BREE AL FAEL AFET =, A7 {FAFL ol
$H9A0g HoHy FAPL HNHEYY FEE(accessoire) o EF3che Aolch(A
), AA=ZCFAAAT FF AF-FAlolgdEARe} HEGHY FAE FHL
27), 1499),
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g~ OIfoIMe] RAIAMZO 2E 41

W52

2829 Z(Aubry et Rau)9] SA2(HAdEA)

v"]i‘_-—l #3428 A48 2879 Z(Aubry et Raw)dl W2® #x]Az
7t 7HAE A ERY v FE FEY ddol o, o 59 €
2 FAolge gAY EAE 7IRAL7] A4 Aoy, FAHlF AFA
ofoll QlIA FAlo3 ] FHAY U HLo] AR gerty §rt28) o] E
ZE9 <1 AP (Connexité) 22 EHEHD Aubry et Raudl JoiM A
AL AFANLe] ABAPUAY, FAAL AFAY dutd 72§ F&

RO 2 Hol A7o &3¢ @M7t FARHLD

olg} 7Z+2 Aubry et Raudl & #2A 3L o|F9 |89 FoF

gHL vk Aol 9L o) AEEH AFHAUD AolATH, 11-7‘]'?_
of AoIN WS PAH FHo| FolA HJYWP Zolth L Aubry et
Raudl 9% #Xd A7Eo2A9 A-A Hdids b33 72 BBl
k.

& 7AdA o] AKEZA L) A AEE nsiAA dUCE E A
o FHAEL gujEle AL F FFHY dE HF9 A& FuNE dFFLR
A YEFe] BUX7E 2AHT, IR0] FRAse §Y 309 JojME &
A3 Aol A3 Ue Aol oz}, EAY FHo Aol AEsL A

7) AF0], HA=E, 1509,

28) Aubry et Rau, Cours de droit civil francais, 6e éd, 1938, t. I, par Bartin, §256 bis. p.
156et s.

29) Aubry et Raut #X99 #39 71F22AM9 APAHE d& 2ol A3} F A
ol B4 TP, FA B9 F/7 §e £ SIS AEgste AR{EA BHE
AE7} o] §FY Et ZA oo Bl A7) gom o FrihE Rolth o|FA &Y #
919 FXA(A19482) S FF8d, AHEAFE, UL, AHERE I dste a7t 7‘*°3}
= A4 #ste] A7 v EAERE A8 T 2 E54 7t3Ad dEld £, 7t3E 98
A Q= EZdo] A, Fo i3t AR E543e) dis) A& %°ﬁ1
AEE Y8 FAYVL 2AWD 28 BlHOZ Aubry et Raue @A ol AAA &
£ A FEHME AP A 9F FAET, G EH stg v g AEY
FAL A% #X9E dAsA Gt} (Aubry et Ray, op. cit., p. 161.)

g 59 £U9 AR #4 5
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"THET, H4E H2E

2o B#stl = Zolh £3 Ao AN B st e EDH
AYge BEA U8R e A £9EA 4oy, g7y UEd
Azt A AZHY UA G FFod /FAA(A22802)S QAL A
&+ A9 F Ut AFHAME Aubry et Raus FAd F5AE 7HA
A FETE AL ofFE IAF duld oM UL oL A, A
FAFE 2o AR EE S dYTEANN FU3L AUt

o ¢

(3) 71fotZ(Guillovard) 8] FE(EQ AAFHe] A44Y)

AGAAZ fle EY FAAY A4S A% AL 232 Aede U
g AolR7] WE, AR JNde Y3t gk SdolEo] AMHUT

Aubry et RauZt &A@l JoAM FAolFEHAS 715E 72 wd
2384 B4 A3HY A”CZA AYgs AL 7]1F9+2(Guillouard) ©)
t}33) Guillouarde A 1 AR FAAE AY Ee TAL #F3=
Aol oplate A& FHEe FR0l Aoy, IR 7hgol g AST0x, 3
449 wEe] B3 AT sttt )M EdY uidATAA
o} ARAZ A FBA Y BEA] EAEA Folx, AMAH} F70] AP}
AT Aol AFPRBOAAN o] "B A# (debitum cum re junctum)e]
AW Fdst 9o, FAAL o] AYAE SALEXN FHAT|= Ao
7bFs 3ttty STk

b

31) H. L. et J. Mazeaud et Chabas, Lecon de droit civil, t. II, 1966, n° 113, 7194 &7}
Ay AYE H5HQ 3 AdFAs XA gevh gjg 242 FHAy FFAE
o)X ElQ1Y BAY 2] 2L ot

32) Aubry et Rau, op. at, p. 163.

33) Guillouard, Traité de rétention, 1985, n° 54 et s.

34) Guillouard, op. cit., n° 53,

35) Guillbuarde ZA¥AE Fo=2 Hofdle EAFY ZA-E Ada E1579 FHHAI Ao
ohlg} s Yol B 3l A7 Ao FEIT}Y 3t UHAHAYY RE FXUY F
$+& T (Guillovard, op. cit, n* 55.) WA 71T - TEAE BT oflel Efol &
HE o)UY Aol UolMeHGuillouard, op. cit. n° 35 1) EXAFE glelA,
(Guillouard, op. cit, n° 57.) YA Esfjuf A EHe] A8t =(Guillovard, op. cit., n’
64.) ABA o AAH= AL g T o9} 72 AFA Ade AL HEFHY
B Ad) 239A ¥ (Guillovard, op. cit, n* 87.) A8 £F2 Ao AT HY

- 76 -



ZY¥A DIfoIML) FRAIAMCY Af 47

E3 8 (Demolombe) 9] F-A| §4
H (Demolombe)l &3} FAE FAFM-E FALRZI A %FHA 7}
EASA G AF FAIDY HRY B ABFY ARA T AY=Ho
Xty36) 7 g}, & Demolombed 9)3HA HEAN(ABAE F&3h=) AR
3 ABF(AZAHRA) FAAS FEE ABIAA LREHeE Q

AZFA 93l FAAEL FAFOEZAM FAsH &8 Rolth

d)

2AY
4e o9 ol AR 4AAE FVHOE o 42AY PP IR
T, #AAY HYSAOZAE AAATH AdRIRN BAE FRAE A

©2 FEHTNT Hgov I 7lzE o LN 229 Rolh

o9 2& FARAHS] thald Demidas #AAY FAl: FAAL AL
AW e AdAte B AASHE Rolth #ALL oW B Agel O
SoME 2HES AEE ABE RN ALY ALENE 7H) $42Y
Fuol giok mebd RA® Yt GeT $AL AN 238 3
of wats A%z PUBT FHHEA vBATh olHY TARLS A1749
Z, A2082Z A29E YA UA ole] UeIAE AV (connexite) o] FF
97 Y Ag ZZVTLI 2at olel WSl AAE dAAY JE
S Quilel HFART ABWAAE SN FAoRYRAL =
Wt ZolT, £8 FAT TS Auldlng fAUolRL 2 4 Aoy

mAgto 2 PARAS BoSHeld FLSE Rl YedAE 87, A
3o e 1 ANZAE 2FE VAAT, AW BELY 7EES BA
A god daty Tasl Bohd, AdA BE AN FLsel £

Ho 2 AUk FAIR} Alelo] A{Z2o] 4 75T FABE FTHEAAY ¥HS &
Z A¥E LFLE 3t AAAH HP3Y YA EF EIJANE 50312 (Guilouard, op.
cit, n° 22.) &F A Guillouard, op. cit, n® 100 et s.) A2 (Guillouard, op. cit, n* 111
et s) & UAHE Utk

36) Demolombe, Cours de code Napoléon, t. IX, 1866, n’ 682

37) Barry, Le droit de rétention en driot civil francaise, 1900, p. 117 et s.

38) R. Derrida, Recherches sur le fondement du droit de rétention, 1940, p. 164 et s.

39) Point, op. cit., p. 275.

40) R. Derrida, op. cit, n’ 144 et s.
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174928 dA st FAAL FF 4AAA B & XH ZHe] ABAGE 2
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o8} o] XA olYsE AR HAAI FAolY A} F
HES AAEA AANEEA Ze] 2vFH4l(Rene Cassin) ©I i th Rene Cassin
< THOIES FHAEA FAAH FACIPAAL] UAH 44240
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249 EQS -‘?— Ao SAR FAde] FE4E A ¥=oy Y, F
82 EFY EAAT £FH AL ol FAAHEA © REAE
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41) R. Derrida, op. cit, n° 162. et s.
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71&°] g Ade oS 21]’*13}@1 1 hde z*‘?—lil- A, FAlol e
AL T3 FHAFA LA A A FGE 7 3242 YA #H
ZAL. FH A% AAZA *3 ‘?}%zﬂ-‘?- v ZFAGAAN B F
A BF FAALE AYstodof & 01%% A A 8 o

o5 ALYYA)Ed ZASFHME 719 ' (Henri Capitant) & A %
NHY UZ s2eH(Nicole Catala-Franjou)v FXA3 FAlo|33HANE
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2 gow F@ EFo| Mulx FH F AT AT PAJA A%l 3o}
e olary - -rz}’—'l?l AFE, 2 ot otk fAAY ¥ & HHAL
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42) Capitant, De la cause des obligations, 1927, n° 128.

43) Capitant, op. cit, n° 161,

44) N. Catala-Franjou, De la nature de droit de retention, Rev. trim. dr. civ., 1967, p. 9 et s,
45) N. Catala-Franju, op. cit., n° 6.
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A}e] oiujAlekS ‘BQA 7)Z(support necessaire)' 2, Aujo] AujERl
o g JA=AFTAS FR3e A& FHAMT EHY JAEE F737 o
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A ggg 5 e 2L, I A3xe Ast A7) g9 d2ais) glzte] ARZAAE V)
22 3 ¢4, ‘222 FHF, ‘TR AL AST b I GZ, FERe] 9%
ElQl E79 ofivfe] ol gloiM B Ae) BT thEte e o) PHE F
¥ £ e ASE £ oo ddle, A3 Art A ¢ FAe} eI AR
AgAA 7128 T3 U Ao Aol shig 7HAT o] M3 dAAE dF
7 vtz o oAl wxiujule] oA Aviede tiEle mixle] dEvAF
& OfZ 3l AEE AMY F gUE AL FXNEY WY fFL ohJx, Aujedd
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HHPA7E AN EHG FEo) g R wo)y, AR thste] gz Zlo] od
Aol s, dalzE 27]9] e 7MRT o AFA didlA Esje] viAte] AL wirt
A FXAE 7R Fech YEY A g HAFLE AAHHE AfololE, {3
12 AqPol FA B FE A= FelAM AF P

@ 19693 79 169 /1 YWVAIEHA(Bull, Civ. III, n°591, : J. C. P. 1969. IV. 238)
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[Abstract]

A Study on the Lien System in the French Civil Code

Jung, Doo-Jin
Juris Doctor, Adjunct Instructor in the Law Department of
Jeju National University

A current lien was originated from the exception doli according to Roman
Law. In the modern civil law, each country has developed this exception
doli according to Roman Law or a right to refuse delivery at two directions
such as the bond-like right of payment denial and the property interest-like
lien. French civil code and Germany civil code adopted the former case.
Allgemeines Landrecht civil code, Japanese civil code, Swiss civil code and
Korean civil code adopted the latter case. In this article, we will study the
provision and characteristics of a lien and the development of its theory in
France of which lien system seems to be the closest to the tradition of
Roman Law. Further, we will review through this study how Korean lien is
different from such system.

In case of France, its civil code has no uniform provision but provides a
right of defense which acknowledges concretely and individually a debtor’s
right of refusal performance. Theories and legal cases are divided into two
cases, one case is that which the lien is regarded as the defense right of
simultaneous performance, and the other is based on which the lien has close
relationship with both the generation of a right to request indemnification

-89 -



"IHYE, H4E H2E

and the retention of an object. The former is included by the defense right
of simultaneous performance and the latter by the lien. Since the overtaking
right and the preferential payment right are not acknowledged, the lien is
not the right of priority., However, since it seems to be granted the
extremely advantageous conditions, it is understood to have any authority
similar to the right of priority. Accordingly, French lien is clearly different
from Korean civil code in which the lien provides the independence as a
property interest and the defense right of simultaneous performance as a
bond. It seems that French civil code has a legal connection with the

defense right of simultaneous performance.
Key Words : property interest-like lien, bond-like right to refuse performance,

a defense right to simultaneous performance connection relation,

opposing power of a lien
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[Abstract]

A Research on the Subordinate Negligence Clause
of the Principle of Faith and Loyalty

Jung, Young-Jin
Professor, Jeju National Univ

The definition of subordinate negligence clause originates from the
principle of faith and loyalty which is the premise of the civil law and
takes on the role of actualizing the principle of faith and loyalty.

In any general legal relationships, when the contents of the rights become
confirmed, the contents of the responsibilities that need to be executed get
decided but in the case of subordinate responsibilities, the results of the
damage compensation is determined first then a decision is made as to see
if any subordinate details have been violated to form the exact details of
the damage compensation regarding them.

The subordinate negligence clause takes on various functions such as
actualizing the contracts that have been derived from the main responsibilities
of the creditor and the debtor. When there is negligence in executing the
responsibilities, the smooth achievement of the main responsibilities in
payment also becomes difficult. The subordinate negligence clause which is

one of the principles that have been borne out of the principle of faith and
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loyalty leads to another purpose of payment between involved parties who
have a relationship of rights and obligation. Here, payment refers to the act
of the debtor for the purpose of credit. By execution of such payment, rights
are satisfied. Therefore, a contract relationship gets carried out along with
the obligation of payment but this alone does not resolve the contract relationship,
If the payment obligation can be said to be an expression of obligation
according to stipulation and law of the parties involved, the underlying
internal obligation which fulfills and supplements is the subordinate negligence
clause.

The more the contract relationships become complicated and multifaceted
these days, the more important the subordinate negligence clause becomes.
However, the subordinate negligence clause does not have any stipulation or
legal power, making it ambiguous in clarity of obligation and the standards
of its scope. Therefore, this paper has the purpose of finding justifiable
cause of subordinate negligence based on the general principle of faith and
loyalty of civil law. By making the obligatory structure of the debtor as the
basic premise and after over viewing its special characteristics and functions,
various theories and case studies are looked into in terms of its contents
regarding subordinate negligence clause along with acknowledged evidence
under law of the subordinate negligence clause. The ultimate purpose of the
research lies in clarifying the definition and structure of the subordinate
negligence clause through the relationship between contract forming and
fault liability.

Key Words : Subordinate negligence clause, payment obligation, consideration

liability, general obligation, obligatory explanation, protection
obligation, obligation to provide information
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