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[Abstract]

Comparative Study on the Requirement of the

Termination of the Contract
- Regarding about the German Civil Law(BGB) -*

Kim, Dae-Kyung

Assistant Professor, Law School at Jeju National University

The German Civil Code amended the bond law to provide the right to
remedy the rights of creditors in case of default, and to grant the right to
claim damages and to cancel the contract according to the reason of the
debtor’s fault. In other words, the liability for damages requires the debtor’s
fault, but the termination of the contract is not related to the debtor’s
fault. In addition, the German Civil Code adopted the principle of change
of circumstances, which has been developed by conventional precedents and
theories, to ensure legal clarity and concrete validity. In particular, it is
affirmed that the disadvantaged party systematically guarantees the right to
request contract amendment, so that even under changed circumstances, it
has secured more fulfillment conditions by modifying the contents of the
contract rather than immediately terminating the contractual relationship.

The Korean Civil Code also attempted a legislative resolution through the
2004 Civil Law Amendment, whether it is necessary for the debtor’s fault
as a requirement of the cancellation of the contract, and whether to cancel
the contract due to the change of circumstances. First of all, the amendment

increased the inclusiveness and clarity of the requirements for the termination

* This work was supported by the 2019 education, research and student guidance grant
funded by Jeju National University.

- 31 -



TTHES HIE M2E

of contracts by acknowledging the contract as a general effect for all types
of defaults. It is also positive in that it is systematically regulated with
Article 390 of the Civil Code. It is also positive that the legislative principle
of change of circumstances has been legislated to enhance legal clarity and
to properly coordinate the principle of contract compliance and the principle
of good faith. However, the requirement for the debtor’s fault as a
requirement to cancel the contract, as provided for in the provisions of
Article 544-2 (1) of the amendment, appears to be an unnecessary requirement
that neglects the nature and function of the contract cancellation scheme.
Therefore, it is desirable that the proviso of this regulation should be deleted
as it goes against the legislative direction of international unification contract

norms.

Key words : Termination of a Contract, Reasons Attributable, Principle of
good Faith, clausula rebus sic stantibus, Abide by the Contract
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