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sh=tl77) ol I Af7IZte] 71kl e Fafoletn AAHE T
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g FASAIEVE 9= QS Wolt} 107)

(2) FEHASAEAE
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ABSTRACT

A Study on the Possessed Acquisitive Prescription

System of Real Property
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In this thesis, concerning acquisitive prescription of possession
right of real property in our civil law, It was observed carefully the
significance of the system of acquisitive prescription, reason of
existence, legislative process and some problems, and history and
comparable consideration about this system, and it was considered a
theory and a judicial precedent relating interpretation of Article 245
in our civil law.

As a result, as acquisitive prescription system of possession right
of real property takes unique stipulation comparing with foreign laws,
it is required to do independent judgment in application with right
interpretation of the stipulation, but there are lots of portions which
need more study and consideration in this field. This thesis makes a
conclusion as ;

1. Reason of existence of acquisitive prescription should be
investigated to secure transaction protection under out legislation,

which does not recognize good faith acquisition against the real
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property made by acquisitive prescription of a register or a
possession. But it is not essential to protecting the one who
sleeps on the right in the acquisitive prescription of a possession
acquisitive prescription of a register is regarded to enhance
protection of transaction safety.

. Acquisitive prescription system of a possessionin which Germany
takes the formalism supplements acquisitive prescription with
special system by similar public announcement which has little
difference with our acquisitive prescription system of a
possession, especially many portions among precedent cases about
acquisitive prescription are So acquisitive prescription of a
possession that it is important for our nation to get that function
and reason for existence.

. Legislative example of acquisitive prescription of a possession in
foreign countries does not demandyor a register, but our civil law
requires. It is right direction that our civil law intends to be
faithful of formalism since out civil law has a tendency of
formalism. In case of the transfer of a real right made by
legislative stipulation under formalism, it is not required by a
register, but in case of acquisitive prescription of a possession,
even if it is requested, but it does not occur any problem such as
vacuum of a right.

Legal nature of a right of a registration claim originated by
acquisitive prescription of a possession is seen to be viewpoint of
obligation, it means that only original owner has the right to use,
Therefore, in case that the one who has a right of acquisitive
prescription of a possession is changed into the other who has a
proprietary right during prescription processing, because he is not
the one who sleeps on a right, it can not be excised right to the

new owner who has acquisition, it is natural that the one who has
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a right of acquisitive prescription of a possession can use a right

of a registration claim to new owner is regarded as sleeping on a

right, unless there is action of a right of claim of return for 20

years.

5. Even though acquisitive prescription of a possession is completed
; the one who has acquisitive prescription cannot be new owner.
The one who is on the registration is still owner. If the one who
has acquisitive prescription request a right of a claim of return, it
makes suspension through a claim of disobedience. after expirimg
the period of occupation acquition perescription, the owner aquires
the demand for its transfer registration of the ownership and even
the person has the right to occupy the real estate, the demand
will not be ezpired.

6. For the effect of acquisitive prescription, though most of Korean
regard it as primitive acquisition, it would rather be reasonable to
think as succession acquisition. Because all limit remaining for the
former owne continues to exist without the expiration, it 1is
approriate that the ownership throught the acquistive perscription
i1s regarded as the unique successive acquition with relation
efficacy.

Before wrapping up, it would be telling that the system of
acquisitive prescription in our civil law is adapted by our former
civil law, which takes intention principle. But our current civil law
contains abnormal system affected by consequence based on
formalism. Therefore it is necessary to interpret and applied into

our civil law as favorable.
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